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Dear Ms. Salas: 

The attached letter should be placed in the record of the above captioned docket. 

Pursuant to section 1.1.206(a)(l) of the Commission’s rules, an original and one copy of 
this letter are being submitted to the office of the Secretary. Please associate this 
notification with the record in this proceeding above. 

If there are any questions regarding this matter, please call at 202 515-2527. 
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gordon.r.evans@verizon.com 

This letter briefly supplements our discussions from our meeting on December 13. 

As we outlined in prior submissions, the Commission’s most recent order addressing the 
issue of inter-carrier compensation for Internet-bound traffic resolves any possible 
question as to whether paragraph 32 of the Bell Atlantic/GTE merger conditions permits 
carriers to adopt across state boundaries the provisions of an interconnection agreement 
that address the issue of compensation for such traffic. 

By its express terms, paragraph 32 applies only to matters that are “subject to 47 U.S.C. 
251 (c).” In a previous letter, you expressed the view that section 251 (c) incorporates 
section 251(b) by reference, and that paragraph 32 therefore permitted the cross-state 
adoption of provisions addressing matters covered by section 251 (b) where the other 
requirements of paragraph 32 are satisfied. While we disagree, the resolution of that 
question does not matter for present purposes because the Commission’s most recent 
order again reaffirmed that Internet traffic is not covered by section 251 (b). 

Indeed, the Commission first reached this conclusion in its 1999 Order relating to 
compensation for Internet-bound traffic. As the Commission itself has explained, in that 
order the Commission “previously found . . . that such traffic is interstate traffic subject 
to the jurisdiction of the Commission under section 201 of the Act and is not, therefore, 
subject to the reciprocal compensation provisions of section 251(b)(5).” Remand Order, 
paragraph 1 (footnotes omitted). While the DC. Circuit remanded that determination on 
the grounds the Commission had not provided an adequate explanation, the 
Commission’s recent order reaffirmed its previous conclusion. In the Remand Order, the 
Commission again held that Internet-bound traffic “falls outside the scope of section 
251(b)(5).” Id. As the Commission explained, Internet-bound traffic is a form of 
“information access” that is subject to section 251 (g) of the Act, and “Congress excluded 
from the ‘telecommunications’ traffic subject to reciprocal compensation the traffic 



identified in section 251 (g), including traffic destined for ISPs.” Id., see also Remand 
Order at paragraphs 30, 44. 

Accordingly, the Commission’s Remand Order puts to rest any conceivable claim and 
makes clear that the expanded MFN condition does not allow carriers to adopt in other 
states the provisions of an interconnection agreement that address inter-carrier 
compensation for Internet-bound traffic. Even if the merger condition applied to matters 
covered by section 251 (b), the Commission’s order conclusively establishes that the 
provision addressing Internet-bound traffic is not covered. For convenience, a copy of 
our prior submission addressing this issue (including a copy of paragraph 32 of the 
merger conditions) is attached. 

In light of all of this, you and your staff asked whether there was any remaining dispute 
that the merger condition did not apply to compensation for Internet-bound traffic. Given 
the Commission’s unambiguous orders, there should not be. Nonetheless, some 
carriers continue to argue that the merger condition applies, and cite your letter of 
December 27, 2000 to Focal Communications for support. In addition, at least two state 
commissions have mistakenly interpreted the merger condition to permit provisions 
addressing Internet-bound traffic to be adopted across state lines. Focal 
Communications of Washington v. Verizon Northwest, Washington Utilities and 
Transportation Commission Dkt. No. UT-01 3019, ALJ Decision at & 50 (Oct. 17, 2001) 
(whatever doubt about exclusion of internet-bound traffic from the application of 
paragraph 32 of the merger conditions “was dispelled by the FCC Common Carrier 
Bureau’s December 27’h letter.“); ITC DeltaCorn Petition For Approval of Election to 
Adopt Terms and Conditions of Previously Approved interconnection Agreement, 
Alabama Public Service Commission Informal Docket U-4320, Order at 4 (Sept. 14, 
2001) (allowing adoption of reciprocal compensation provisions across state lines after 
petitioner cites 12/27 letter for support of that position). Copies of those decisions are 
attached. 

For that reason, it continues to be important to grant our request to clarify the previous 
letter, at least with respect to treatment of compensation for Internet-bound traffic. At a 
time when FCC is trying to decrease this uneconomic arbitrage, states are mistakenly 
relying on the December 27’h letter to expand the obligation to make such payments 
beyond the scope of the FCC Remand Order, directly contrary to FCC’s policy objectives 
as well as plain terms of the merger conditions. We therefore ask for quick action in 
clarifying the prior letter. 

Please feel free to call me with any questions or comments. 

Attachments 

C: A. Dale 
M. Stone 
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REPLY COMMENTS OF VERIZON’ 

I. Introduction and Summary 

The Commission’s Reciprocal Compensation Order has eliminated any conceivable 

dispute over the meaning of the Bell Atlantic/GTE merger condition which allows terms of 

voluntarily negotiated interconnection agreements to be adopted across state lines under certain 

circumstances. The conclusions reached in that order confirm that, under any reasonable 

reading of the merger condition, provisions of an agreement governing inter-carrier 

compensation for Internet-bound traffic are not subject to adoption in another state. That order 

lays to rest the issues in this proceeding, and makes clear that carriers cannot rely on the terms of 

’ The Verizon telephone companies (“Verizon”) are the local exchange carriers affiliated 
with Verizon Communications Inc. identified in the attached list. 



the merger conditions to expand into new states the very form of “regulatory arbitrage” that, in 

the Commission’s words, “distorts the development of competitive markets.“2 

Il. Provisions of Agreements Addressing Inter-carrier Compensation for Internet-Bound 
Traffic Are Not Within The Scone of the Expanded MFN Condition 

The sole issue here is whether the provisions of an interconnection agreement that 

address inter-carrier compensation arrangements for Internet-bound traffic are within the scope 

of the expanded most-favored nation (“MFN”) condition. See BA/GTE Merger Condition 1 32.3 

They are not. 

As explained in our prior submissions, the relevant condition that allows carriers to adopt 

negotiated provisions from other states is limited by its express terms to these matters that are 

“subject to 47 U.S.C. 3 251(c).” Despite this express limitation, some parties argue here that the 

scope of the condition also extends to matters that are covered by a different part of section 

25 1 - namely, the reciprocal compensation requirement in section 25 1 (b)(5). As we explain 

below, those claims are misplaced. But more fundamentally, they are now beside the point, as 

this Commission’s own recent order makes clear. 

In its recent Reciprocal Compensation Order, the Commission again confirmed that 

Internet-bound traffic is not subject to the reciprocal compensation requirements of section 

25 1 (b)(5). As the Commission explained, it has “long held” that enhanced service provider 

traffic - which includes traffic bound for Internet service providers - is interstate access traffic. 

The Commission further held that “the service provided by LECs to deliver traffic to an ISP 

constitutes, at a minimum, ‘information access’ under section 25 1 (g).” Id. at & 30. See, also, id. 

2 See Zntercarrier Compensation for ZSP-Bound Traffic, Order on Remand and 
Report and Order, CC Docket Nos. 96-98 and 99-68, FCC 01-131, &¶ 21,29 (rel. Apr. 27, 
2001) (“Reciprocal Compensation Order”). 
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at & 44. As such, these services are excluded from the scope of the reciprocal compensation 

requirements of section 25 1 (b)(5). Id. at & 34 (“We conclude that a reasonable reading of the 

statute is that Congress intended to exclude the traffic listed in subsection (g) from the reciprocal 

compensation requirements of subsection (b)(5)“). 

The Reciprocal Compensation Order, therefore, puts to rest any conceivable claim that 

the expanded MFN condition allows carriers to adopt in other states the provisions of an 

interconnection agreement that address inter-carrier compensation for Internet-bound traffic. 

Indeed, even if the merger condition were somehow construed (incorrectly, we believe) to apply 

to matters covered by section 25 1 (b)(5), the Commission’s order conclusively establishes that 

the provision addressing Internet-bound traffic still would not be covered.4 

Accordingly, the Reciprocal Compensation Order has eliminated any lingering dispute, 

and there is no question that provisions of interconnection agreements that address Internet- 

bound traffic cannot be adopted in other states under the expanded MFN condition in the Bell 

Atlantic/GTE merger conditions. 

III. The Expanded MFN Condition Also Is Limited To Matters That Are Subject To Section 
251(c). That Are Consistent With State Policies, and To Provisions That Have Not 
Expired. 

The express terms of the merger conditions impose several additional limitations that 

apply here as well. 

3 A copy of this paragraph is attached. 
4 Moreover, the Commission’s order makes clear that provisions addressing inter- 

carrier compensation for Internet-bound traffic are not subject to the expanded MFN condition 
for an additional reason. The merger condition expressly provides that provisions of an 
agreement must be made available only “to the same extent and under the same rules that would 
apply to a request under 47 U.S.C. 9 252(i).” By its terms, however, the scope of section 252(i) 
parallels those matters that are the subject of the core requirements of section 25 1 - namely, 
“interconnection, service [for resale], or network element.” It does not by its terms, apply to 
other matters such as interstate access arrangements. 
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First, contrary to the claims of some commenters, the right to adopt provisions of an 

interconnection agreement across state lines is expressly limited to matters that are “subject to 47 

U.S.C. 3 251(c).” The quoted language, by its own terms, acts as an express limitation on the 

scope of the expanded MFN condition. Moreover, the history of that language confirms that to 

be the case. 

As the Commission is well aware, the Bell Atlantic/GTE merger conditions are a slightly 

modified version of those adopted in connection with the SBC/Ameritech merger. The genesis 

of the expanded MFN condition in paragraph 32 of the Bell Atlantic/GTE conditions was 

paragraph 43 of the SBC/Ameritech conditions. The latter, however, allowed interstate adoption 

of any “interconnection arrangement or UNE.” 14 FCC Red 14712, App. C, & 43 (1999). That 

agreement contained no reference to section 25 1 (c). But when the SBC/Ameritech condition 

was revised to apply to provisions of interconnection agreements (rather than just 

interconnection arrangements and UNEs), the reference to section 25 1 (c) was added to make 

clear that the provisions that are covered are those that are the subject of 251(c). That makes 

good sense. It makes clear, for example, that resale arrangements under 251(c)(4) are covered, 

but still cabins the scope of the conditions to the core requirements of section 25 1 (c). Otherwise, 

provisions of interconnection agreements that are wholly unrelated to interconnection but are 

included in a single agreement for convenience - including even non-telecommunications 

matters, such as information services or even the purchase of a used truck - would suddenly 

become subject to an MFN obligation for the first time. 

Nonetheless, some parties argue that, even though the express terms of the conditions are 

limited to matters that are subject to section 25 1 (c), the Commission nonetheless should construe 

the condition to apply to matters covered by 25 1 (b) solely because that latter section is referred 
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to in 25 1 (c). As Verizon demonstrated in its February 20 request for clarification, however, that 

argument cannot be reconciled with the terms of the Act. By its own terms, section 25 1 (c) 

imposes “additional” obligations on incumbent carriers that differ from those imposed by section 

251(b). Moreover, while section 251(c)(l) does require all local exchange carriers to negotiate 

terms and conditions of agreements in order to meet the duties imposed in section 25 1 (b), this 

duty to negotiate does not somehow incorporate into section 25 l(c) all of the substantive 

requirements of 25 1 (b). Nor can the commenters point to any authority that suggests it does. If 

the Commission had intended to include section 25 1 (b) obligations in the provisions that could 

be adopted across state lines, it surely would have listed that subsection along with section 

25 1 (c). 

The commenters, however, dwell on the explanatory parenthetical “(including an entire 

interconnection agreement)” and claim that this phrase somehow changes the plain meaning of 

the entire condition. They assert that this phrase means that a carrier may always adopt an entire 

agreement in another state, despite the substantive limitations, because no interconnection 

agreement is confined to section 251(c) matters. But the simple answer is that the parenthetical 

phrase cannot mean what they claim. Quite the contrary, the parenthetical is itself immediately 

followed by the phrase “subject to 47 U.S.C. $251(c),” making clear that it too is subject to that 

same limitation. Consequently, the only reasonable reading of that parenthetical is that it was 

added to clarify that, if an agreement was confined to such core section 251(c) matters, the entire 

agreement could be adopted in another state. Whether or not any agreements to date have been 

confined to such matters has no relevance, and the Commission never undertook to examine all 

agreements to ascertain if any existed. The parenthetical was inserted simply to avoid 

uncertainty in the event such an agreement existed or was subsequently entered into. Indeed, as 
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noted above, it would be nonsensical to suggest that matters completely unrelated to section 25 1 

could be adopted across state lines, just because they happened to be included in a single 

agreement for the convenience of the parties. 

For this reason, it also makes no sense to suggest that the reference to section 25 l(c) was, 

as some commenters claim, an indication of the “type of agreement” that could be adopted. No 

party has argued that paragraph 43 of the SBClAmeritech conditions -which does not include 

the express limitation to matters covered by 25 l(c) - addresses anything except the “type” of 

interconnection agreements entered into under sections 251 and 252. In addition, it is section 

252, not section 25 l(c), that fully describes the “type of’ interconnection agreements that local 

exchange carriers enter into with one another. If the Commission had wanted to clarify the 

“type” of interconnection agreement that could be adopted, it would have used language such as 

“the type of interconnection agreement described in 47 U.S.C. 3 252.” Instead, it said that the 

provisions that are subject to the expanded MFN condition are those that address matters 

“subject to” section 251(c). Given that phraseology and history, it cannot validly be questioned 

that the Commission intended the statutory reference to have substantive effect. 

Unable to overcome the express language of the condition, several commenters argue that 

reading the condition as it was written would undermine the intent of the conditions. That 

simply is not right. The limitation enables carriers to adopt agreement provisions dealing, for 

example, with interconnection, unbundled access, and resale, which are at the heart of the local 

competition policies in section 25 1 (c) of the Act and for that very reason were the subject of 

additional obligations that were imposed uniquely on incumbents. Other matters were 

appropriately left to negotiation or arbitration on a state-by-state basis rather than allowing them 

to be adopted in other states under the expanded MFN condition. 
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Second, the merger condition is expressly limited to the cross state adoption of terms that 

are “consistent with the laws and regulatory requirements of [] the state for which the request is 

made.” BA/GTE Merger Condition ¶ 32. This limitation preserves the right of each state to 

ensure that interconnection agreements adopted in that state are consistent with its laws and 

policies and that the state not be forced to accept a provision just because it was voluntarily 

negotiated elsewhere. Despite the commenters’ claims to the contrary, this limitation is a proper 

recognition that the merger conditions should not and, indeed, cannot undermine the authority 

given the states in section 252(e) of the Act to approve or reject interconnection agreements. 

Therefore, when a state finds (as has the Commission) that payment of compensation for 

Internet-bound traffic is a form of regulatory arbitrage that undermines the development of true 

local competition policies and requirements, then the provisions of an agreement that are 

contrary to that policy determination may not be adopted in that state. And as the previous staff 

letter appropriately recognized, it is up to the relevant state commission to determine whether an 

individual provision is contrary to the policy of that state. 

Third, provisions in the underlying agreement may not be adopted after the “date that 

they are available in the underlying agreement.” BA/GTE merger conditions ‘J 32. As we 

previously explained, however, the underlying provisions at issue here expired by their own 

terms at the time that the Commission adopted its initial Declaratory Ruling establishing that 

Internet traffic is not subject to reciprocal compensation under section 251(b)(5). While the 

merger conditions appropriately assign the resolution of any disputes about the continuing 

viability of the underlying provision to the state commission, the simple fact is that the provision 

in dispute here terminated by its own terms and is no longer available. 
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Iv. The Merger Conditions Should Not Be Modified. 

A number of parties implicitly concede that the expanded MFN condition does not apply, 

and argue that the Commission should modify the Condition to expand its scope. Their 

arguments must be rejected. 

As an initial matter, these parties essentially demand carte blanche to import any 

provision negotiated in another state, regardless of whether the provision is within the scope of 

25 l(c), is consistent with the laws or policies of the second state, or whether it even relates to 

telecommunications competition. However, Congress gave the states the exclusive responsibility 

to review interconnection agreements, see 47 USC. 3 252(e), to reject provisions that are 

inconsistent with the public interest, convenience, and necessity, see id., and to establish or 

enforce other requirements of state law in such review. See 47 U.S.C. 3 252(e)(3). The 

modifications the commenters seek would violate those statutory provisions. Recognizing this, 

paragraph 32 of the merger conditions specifies that disputes regarding the availability of 

interconnection arrangements should be resolved by negotiation “or by the relevant state 

commission under 47 U.S.C. 3 252 to the extent applicable.” There is no reason for this 

Commission to upset the statutory scheme to modify the conditions to remove this authority from 

the states, as the commenters want, or to force the states to accept provisions from other states 

that they may not find appropriate. 

Nor should the Commission revisit its decision to limit the expanded MFN condition to 

negotiated agreements, as some parties ask. The Commission examined this issue at length in 

connection with both the SBC/Ameritech and the Bell Atlantic/GTE mergers and found that 

“expanding the condition to encompass arbitrated arrangements without qualification could 

interfere with the state arbitration process under sections 251 and 252 of the Communications 
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Act.” BA/GTE Merger Order at &303. See, also, SBC/Ameritech Merger Order at & 491.5 The 

parties have provided no arguments that justify changing that finding. 

In any event, the Commission lacks the statutory authority to expand the merger 

conditions, which were voluntary to begin with, and contain numerous requirements that the 

Commission has no independent statutory authority to impose. Included among these is the 

requirement to allow carriers to adopt voluntarily negotiated provisions of agreements entered 

into in other states. Absent a voluntary undertaking by the parties, the Commission lacks 

authority under the Act to impose such a requirement forcibly. 

V. Verizon Is Not “Estouped” From Addressing the Limitations In the Merger Condition. 

Two parties claim that Verizon should be estopped from raising claims that the merger 

conditions are limited to section 25 1 (c) matters and to provisions that are consistent with state 

policy, because neither Bell Atlantic nor GTE cited those limitations during the pleading cycle 

prior to adoption of the conditions. There was no reason for Bell Atlantic or GTE to have 

addressed the limitations when the merger was being debated, because the then-proposed 

conditions were (and still are) clear on their face. If any party had argued, as the commenters are 

now, that the conditions meant anything other than what the clear language specifies, Bell 

Atlantic and GTE would have addressed the issue. But no party claimed then that the language 

5 In approving the Bell Atlantic/GTE merger, the Commission expedited arbitrations by 
allowing them to proceed in a second state without waiting for the statutory 135 day negotiation 
period to expire. See Bell Atlantic/GTE Merger Order at &302. 
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was unclear, because it is not. Therefore, there was no reason for Bell Atlantic and GTE to 

explain its meaning during the comment cycle. 6 

Respectfully submitted, 

Michael E. Glover 
Edward Shakin 

Of Counsel 

Lawrence W. Katz 
1320 North Court House Road 
Eighth Floor 
Arlington, Virginia 22201 
(703) 974-4862 

Attorney for the Verizon 
telephone companies 

May 14,200l 

6 Global NAPS inappropriately raises in this proceeding specific issues that are the 
subject of a separate formal complaint against Verizon and, indeed, attaches the complaint to its 
comments. Those issues should be addressed in the complaint proceeding and not here. Verizon 
will respond to Global NAPS’ specific allegations in its answer in the complaint case. 
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THE VERIZON TELEPHONE COMPANIES 

The Verizon telephone companies are the local exchange carriers affiliated with Verizon 
Communications Inc. These are: 

Contel of the South, Inc. d/b/a Verizon Mid-States 
GTE Midwest Incorporated d/b/a Verizon Midwest 
GTE Southwest Incorporated d/b/a Verizon Southwest 
The Micronesian Telecommunications Corporation 
Verizon California Inc. 
Verizon Delaware Inc. 
Verizon Florida Inc. 
Verizon Hawaii Inc. 
Verizon Maryland Inc. 
Verizon New England Inc. 
Verizon New Jersey Inc. 
Verizon New York Inc. 
Verizon North Inc. 
Verizon Northwest Inc. 
Verizon Pennsylvania Inc. 
Verizon South Inc. 
Verizon Virginia Inc. 
Verizon Washington, DC Inc. 
Verizon West Coast Inc. 
Verizon West Virginia Inc. 



Bell Atlantic/GTE Merger Conditions 

32. In-Region Pre-Merger Agreements. Subject to the Conditions specified in this 
Paragraph, Bell Atlantic/GTE shall make available: (1) in the Bell Atlantic Service Area to any 
requesting telecommunications carrier any interconnection arrangement, UNE, or provisions of 
an interconnection agreement (including an entire agreement) subject to 47 U.S.C. 8 251(c) and 
Paragraph 39 of these Conditions that was voluntarily negotiated by a Bell Atlantic incumbent 
LEC with a telecommunications carrier, pursuant to 47 U.S.C. $252(a)(l), prior to the Merger 
Closing Date and (2) in the GTE Service Area to any requesting telecommunications carrier any 
interconnection arrangement, UNE, or provisions of an interconnection agreement subject to 47 
U.S.C. $ 251(c) that was voluntarily negotiated by a GTE incumbent LEC with a 
telecommunications carrier, pursuant to 47 U.S.C. § 252(a)(l), prior to the Merger Closing Date, 
provided that no interconnection arrangement or UNE from an agreement negotiated prior the 
Merger Closing Date in the Bell Atlantic Area can be extended into the GTE Service Area and 
vice versa. Terms, conditions, and prices contained in tariffs cited in Bell Atlantic/GTE’s 
interconnection agreements shall not be considered negotiated provisions. Exclusive of price 
and state-specific performance measures’ and subject to the Conditions specified in this 
Paragraph, qualifying interconnection arrangements or UNEs shall be made available to the same 
extent and under the same rules that would apply to a request under 47 U.S.C. $252(i), provided 
that the interconnection arrangements or UNEs shall not be available beyond the last date that 
they are available in the underlying agreement and that the requesting telecommunications 
carrier accepts all reasonably related’ terms and conditions as determined in part by the nature of 
the corresponding compromises between the parties to the underlying interconnection agreement. 
The price(s) for such interconnection arrangement or UNE shall be established on a state-specific 
basis pursuant to 47 U.S.C. Q 252 to the extent applicable. Provided, however, that pending the 
resolution of any negotiations, arbitrations, or cost proceedings regarding state-specific pricing, 
where a specific price or prices for the interconnection arrangement or UNE is not available in 
that state, Bell Atlantic/GTE shall offer to enter into an agreement with the requesting 
telecommunications carrier whereby the requesting telecommunications carrier will pay, on an 
interim basis and subject to true-up, the same prices established for the interconnection 
arrangement or UNE in the negotiated agreement. This Paragraph shall not impose any 
obligation on Bell Atlantic/GTE to make available to a requesting telecommunications carrier 
any terms for interconnection arrangements or UNEs that incorporate a determination reached in 
an arbitration conducted in the relevant state under 47 U.S.C. 3 252, or the results of negotiations 
with a state commission or telecommunications carrier outside of the negotiation procedures of 
47 U.S.C. Q 252(a)( 1). Bell Atlantic/GTE shall not be obligated to provide pursuant to this 
Paragraph any interconnection arrangement or UNE unless it is feasible to provide given the 
technical, network and OSS attributes and limitations in, and is consistent with the laws and 
regulatory requirements of, the state for which the request is made and with applicable collective 
bargaining agreements. Disputes regarding the availability of an interconnection arrangement or 
UNE shall be resolved pursuant to negotiation between the parties or by the relevant state 
commission under 47 U.S.C. 5 252 to the extent applicable. 

I The performance measures applicable to the state where the agreement will be performed will 

2 See Local Competition Order, 11 FCC Red 15499 (1996), ¶¶ 1309.1323. 



BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION 
COMMISSION 

FOCAL COMMUNICATIONS 
CORPORATION OF WASHINGTON ; DOCKET NO. UT-013019 

Petitioner, 

V. ; INITIAL ORDER REQUIRING 
) VERIZON TO MAKE 

VERIZON NORTHWEST, INC., ) AVAILABLE AN ENTIRE 
) INTERCONNECTION 

Respondent. ) AGREEMENT AS REQUESTED 
) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

I. SYNOPSIS 

I This Order determines that Verizon Northwest, Inc. (“Verizon”), must make available 
to Focal Communications Corporation of Washington (“Focal”) an entire 
interconnection agreement previously approved by the North Carolina Public Utilities 
Commission pursuant to the Federal Communications Commission’s (“FCC”) Bell 
Atlantic/GTE Merger Order,’ except for state specific rates and performance 
measures, and relevant name changes. 

II. BACKGROUND AND PROCEDURAL HISTORY 

2 

3 

On July 28, 1998, Bell Atlantic Corporation (“Bell Atlantic”) and GTE Corporation 
(“GTE?‘) announced their plan of merger.* Based on the extensive breadth of the 
companies’ operations, the proposed merger required the review of several 
government agencies, including the FCC and the Washington Utilities and 
Transportation Commission (“Commission”). 

Bell Atlantic and GTE filed with the FCC their initial applications for transfer of 
control on October 2, 1998. The companies renewed and supplemented their initial 
application by submitting a January 27,200O Supplemental Filing, which included a 
set of proposed merger conditions to which they voluntarily committed. 

’ See GTE Corporation, Transferor, and Bell Atlantic Corporation, Transferee, For Consent to Transfer 
Control of Domestic and International Sections 214 and 3 10 Authorizations and Application to 
Transfer Control of a Submarine Cable Landing License, Memorandum Opinion and Order, 15 FCC 
Red 14032 (rel. June 16, 2000) (“Bell Atlantic/GTE Merger Order”). The FCC’s Order included 
Merger Conditions contained in Appendix D. 
’ The merged entity was later renamed “Verizon Communications, Incorporated.” GTE Northwest 
Incorporated was renamed “Verizon Northwest, Incorporated.” 
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4 The FCC subsequently determined that, absent conditions, the merger of Bell Atlantic 
and GTE would harm consumers of telecommunications services by (a) denying them 
the benefits of future probable competition between the merging firms; (b) 
undermining the ability of regulators and competitors to implement the pro- 
competitive, deregulatory framework for local telecommunications that was adopted 
by Congress in the 1996 Act; and (c) increasing the merged entity’s incentives and 
ability to discriminate against entrants into the local markets of the merging firms. 
Moreover, the FCC found that the asserted public interest benefits of the proposed 
merger would not outweigh these public interest harms. 

5 

6 

7 

8 

9 

The FCC also found that the applicants’ proposed conditions would alter the public 
interest balance. 

These conditions are designed to mitigate the potential public interest harms 
of the Applicants’ transaction, enhance competition in the local exchange and 
exchange access markets in which Bell Atlantic or GTE is the incumbent local 
exchange carrier, and strengthen the merged firm’s incentives to expand 
competition outside of its territories.3 

The Merger Conditions adopted by the FCC include most-favored nation provisions 
for out-of-region and in-region arrangements, dependent in part on whether the 
arrangement was voluntarily negotiated before or after the “Merger Closing Date” as 
defined. Under the Merger Conditions, the Merger Closing Date was June 30, 2000. 

GTE South, Inc., and Time Warner Telecom voluntarily negotiated an entire 
interconnection agreement (“GTE SoutWTime Warner Agreement”) in North Carolina 
and signed the agreement, respectively, on June 26, 2000, and June 21,200O. 
Therefore, the GTE South/Time Warner Agreement is a “Pre-Merger” agreement 
subject to Paragraph 32 of the Merger Conditions. 

Paragraph 32 provides that Bell Atlantic/GTE must make available “in the GTE 
Service Area to any requesting telecommunications carrier any interconnection 
arrangement, UNE, or provisions of an interconnection agreement [including an 
entire agreement] subject to 47 U.S.C. $251(c) that was voluntarily negotiated by a 
GTE incumbent LEC with a telecommunications carrier, pursuant to 47 U.S.C. 3 
252(a)(l), prior to the Merger Closing Date.” 

By letter dated October 4,2000, Focal requested that Verizon make available the 
GTE South/Time Warner Agreement in its entirety for use in the state of Washington 
pursuant to the Bell Atlantic/GTE Merger Order and Section 252(i) of the 

3 Bell Atlantic/GTE Merger Order, at para. 4. 
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Telecommunications Act of 1996.4 Verizon refused Focal’s request, claiming that 
Verizon is not obligated to make all arrangements from the GTE South/Time Warner 
Agreement available to requesting carriers in other states. 

10 On November 9,2000, Focal submitted a letter to the FCC Common Carrier Bureau 
requesting an interpretation of the most-favored nation (“MFN”) provisions in the 
Bell Atlantic/GTE Merger Order. Verizon filed its response to Focal’s request on 
December 6,200O. The FCC Common Carrier Bureau entered a letter ruling on 
December 27, 2000 (“December 27” Letter”).’ As discussed in this Order, the 
December 27’h Letter explained that the Bell Atlantic/GTE Merger Order’s MFN 
provisions apply to entire interconnection agreements. 

II Thereafter, Verizon continued to refuse to make the entire GTE/Time Warner 
Agreement available to Focal. On or about January 11,2001, Verizon submitted a 
“Supplemental Agreement” to Focal, supplementing and revising the terms and 
conditions contained in the GTE/Time Warner Agreement. 

12 Focal filed a petition on March 22, 2001, to enforce its rights under the Bell 
Atlantic/GTE Merger Order and Section 252(i) of the Telecom Act. Verizon filed its 
answer to Focal’s petition on March 29,200l. The Commission convened a 
prehearing conference and subsequently entered an order on April 26, 2001. The 
parties stated, and the Commission agreed, that there are only legal issues pending in 
this proceeding. The parties waived the opportunity for an evidentiary hearing. 

13 The parties both filed opening briefs on June 22,200 1, and reply briefs on July 6, 
2001. On July 23,2001, Focal filed a motion to strike portions of Verizon’s reply 
brief or to further respond. Verizon filed its opposition to Focal’s motion on August 
9,200l. 

III. PARTIES AND REPRESENTATIVES 

14 Gregory J. Kopta, attorney, Seattle, represents Focal. Kimberly A. Newman, 
attorney, Washington D.C., represents Verizon. 

IV. DISCUSSION 

15 Discussion on the issues begins with Focal’s motion to strike portions of Verizon’s 
reply brief. The disputed issues in this case focus on the interpretation and 
implementation of the Bell Atlantic/GTE Merger Order and the Merger Conditions, 

4 Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56, codified af 47 U.S.C. § 151 et 
seq. (“Telecom Act”). 
’ Letter from Carol Mattey, Deputy Chief, Common Carrier Bureau, FCC to Michael L. Shor, &idler 
Berlin Shereff Friedman, LLP, CC Docket No. 98-184, DA 00-2890 (December 27,200O). 
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47 USC. Q 25 1 (c), the FCC Common Carrier Bureau December 27,200O letter, and 
47 USC. 3 252(i). These authorities are discussed in turn (but not necessarily in that 
order). Finally, we discuss the preparation by Verizon of a Supplemental Agreement 
to the GTE South/Time Warner Agreement. 

A. Focal’s Motion to Strike Portions of Verizon’s Reply Brief 

16 Focal argues that Verizon unfairly raises new issues regarding the interpretation and 
enforcement of the GTE SoutlvTime Warner Agreement in its Reply Brief. 
Consequently, Focal requests that the Commission strike portions of that brief or 
allow it further opportunity to respond. Verizon contends that all arguments in its 
briefs are properly presented and that no further response is necessary. 

17 In its briefs Verizon asserts that “the main issue in this case really is compensation for 
Internet traffic,” and the Company argues at length that it is not obligated to pay 
reciprocal compensation for ISP-bound traffic as provided for in the GTE South/Time 
Warner Agreement. In spite of Focal’s agreement with that assertion, the parties are 
mistaken. The main issue in this case is whether Paragraph 32 of the Merger 
Conditions to the FCC’s Bell Atlantic/GTE Merger Order permits Focal to opt into 
the entirety of an agreement previously approved in another GTE Service Area 
consistent with Section 252(i) of the Telecom Act. 

18 Issues regarding the interpretation and enforcement of specific terms and conditions 
in the GTE South/Time Warner Agreement (i.e., Article V, Section 3, Transport and 
Termination of Traffic) are not ripe prior to determining whether Focal’s petition to 
adopt that a 
proceeding. it 

reement is approved, and those issues are not properly raised in this 
Verizon’s arguments regarding the interpretation of provisions in that 

agreement are not considered in this proceeding and Focal’s motion to strike portions 
of Verizon’s Reply Brief or to further respond is moot.7 

19 Verizon also argues that the Commission should delay a decision in this matter until 
the FCC concludes a proceeding’ to consider whether the MFN merger conditions 
apply to provisions for reciprocal compensation for ISP-bound traffic and whether 

’ Although this Order does not address the interpretation and enforceability of the reciprocal 
compensation provisions in the GTE South/Time Warner Agreement, the Commission notes that it 
previously ordered GTE Northwest and Electric Lightwave, Inc., to compensate each other for ISP- 
bound traffic originating on their respective networks. See In the Mafter of the Petition for Arbitration 
of an Interconnection Agreement Between Electric Lightwave, Inc., and GTE Northwest Incorporated, 
Docket No. UT-980370, Order Approving Negotiated and Arbitrated Interconnection Agreement (May 
12, 1999). at para. 29-33. 
7 Focal argued that Verizon’s arguments regarding the interpretation and enforcement of the GTE 
South/Time Warner Agreement were raised as new issues in Verizon’s Reply Brief. 
* FCC Public Notice, Common Carrier Bureau Seeks Comment on Letters Filed by Verizon and Birch 
Regarding Most-Favored Nation Condition of SBC/Ameritech and Bell Atlantic/GTE Orders, DA Ol- 
722 (March 30,200l). 
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there are grounds to waive or modify the MFN conditions. Focal responds that the 
MFN issue is resently settled by the Bell Atlantic/GTE Merger Order and the 
December 27’ i! Letter, as a matter of law. 

20 The FCC’s notice, dated March 30,2001, requires that all comments be filed by May 
14,200l. Although the Commission has not delayed its decision in this matter in 
response to Verizon’s request, we note that the FCC has not taken action nearly five 
months after receiving comments. Further, there is no indication when, if ever, the 
FCC will act in this regard. Verizon does not contest the Commission’s right to 
review this dispute pursuant to Paragraph 32 of the Merger Conditions, and our 
resolution of the disputed issues in this proceeding without further delay serves the 
public interest. 

B. Paragraph 32 of the Merger Conditions 

21 Paragraph 32 of the Merger Conditions states, in relevant part: 

In-Region Pre-Merger Agreements. Subject to the conditions specified in this 
Paragraph, Bell Atlantic/GTE shall make available: (1) in the Bell Atlantic Service 
Area to any requesting telecommunications carrier any interconnection arrangement, 
UNE, or provisions of an interconnection agreement (including an entire agreement) 
subject to 47 U.S.C. 3 251(c) . . that was voluntarily negotiated by a Bell Atlantic 
incumbent LEC with a telecommunications carrier, pursuant to 47 U.S.C. 0 
252(a)(l), prior to the Merger Closing Date and (2) in the GTE Service Area to any 
requesting telecommunications carrier any interconnection arrangement, UNE, or 
provisions of an interconnection agreement subject to 47 U.S.C. $251(c) that was 
voluntarily negotiated by a GTE incumbent LEC with a telecommunications carrier, 
pursuant to 47 U.S.C. § 252(a)(l), prior to the Merger Closing Date . . . . Exclusive of 
price and state-specific performance measures and subject to the conditions specified 
in the Paragraph, qualifying interconnection arrangements or UNEs shall be made 
available to the same extent and under the same rules that would apply to a request 
under 47 U.S.C. $252(i). . . . The price(s) for such interconnection arrangement or 
UNE shall be established on a state-specific basis pursuant to 47 U.S.C. 0 252 to the 
extent applicable. . . This Paragraph shall not impose any obligation on Bell 
Atlantic/GTE to make available to a requesting telecommunications carrier any terms 
for interconnection arrangements or UNEs that incorporate a determination reached 
in an arbitration conducted in the relevant state under 47 U.S.C. $ 252, or the results 
of negotiations with a state commission or telecommunications carrier outside of the 
negotiation procedures of 47 U.S.C. 0 252(a)(l). . (Italics added.) 

1. Section 251(c) of the Telecom Act 

22 Verizon contends that Paragraph 32 only requires that it make available to Focal 
those interconnection arrangements, UNEs, and provisions of the GTE South/Time 
Warner Agreement that are the express subject of 47 U.S.C. Q 251(c), and that it is 
under no obligation to make available those interconnection arrangements, UNEs, and 



23 

24 Section 251(c) states, in relevant part: 

25 

26 
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provisions that are the subject of 47 U.S.C. 8 251(b).9 Focal responds that Section 
251 (c) encompasses the duties set forth in subsection (b), and argues that the FCC 
makes clear that GTE must make available to Focal the entire GTE SoutWTime 
Warner Agreement as approved in North Carolina. 

Verizon contends that if the FCC intended that it must make available terms in 
agreements that fulfill the obligations of both Section 25 1 (b) and Section 25 1 (c), then 
Paragraph 32 of the Merger Conditions would have expressly referenced both 
sections. Focal argues that Section 25 1 (c) - which sets forth additional obligations 
that apply only to incumbent LECs - incorporates explicitly the obligations and duties 
of Section 25 l(b). Focal concludes thus it was not necessary for the FCC to 
specifically reference both sections in Paragraph 32 in order to effect the intent that 
Verizon make available interconnection agreements in their entirety. 

ADDITIONAL OBLIGATIONS OF INCUMBENT LOCAL EXCHANGE 
CARRIERS: -- In addition to the duties contained in subsection (b), each 
incumbent local exchange carrier has the following duties: 

(1) DUTY TO NEGOTIATE:-- The duty to negotiate in good faith in 
accordance with section 252 the particular terms and conditions of agreements 
to fulfill the duties described in paragraphs (1) through (5) of subsection (b) 
and this subsection. . . . 

We agree that the clause “In addition to the duties contained in subsection (b)” serves 
to incorporate the obligations set forth in subsection (b) into subsection (c). It would 
be surplusage to restate each of the subsection (b) duties in subsection (c). Further, 
Verizon’s argument that the reference to subsection (c) in Paragraph 32 requires an 
incumbent LEC to make available arrangements that comply with those additional 
duties, but does not require that arrangements complying with the duties that they are 
additional to be made available, is unreasonably narrow in concept and 
implementation. The reference to subsection (b) in subsection (c) establishes that an 
incumbent LEC’s duties under subsection (c) includes those explicitly set forth in 
subsection (b). 

Section 25 l(c)( 1) supports the conclusion that the preceding reference to subsection 
(b) duties operates to incorporate those duties into subsection (c). Verizon contends 
that while subsection (c)( 1) may establish a duty to negotiate subsection (b) terms in 
good faith, once those terms are negotiated incumbent LECs are not required to make 

’ Section 251(b) of the Telecom Act states obligations that apply to all local exchange carriers, 
including the duty to establish reciprocal compensation arrangements for the transport and termination 
of telecommunications. Section 25 l(c) establishes additional obligations of incumbent local exchange 
carriers in addition to the duties contained in Section 251(b). 
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27 

28 

29 

30 

them available to requesting carriers under Paragraph 32. Verizon’s contention in 
this regard again is unreasonably narrow in perspective. The provision in subsection 
(c) that incumbent LECs negotiate terms and conditions to fulfill subsection (b) duties 
in good faith further supports Focal’s argument that the reference to subsection (c) in 
Paragraph 32 also requires incumbent LECs to make subsection (b) arrangements 
available. 

Interconnection agreements routinely include numerous terms and conditions that are 
necessary in order to make the agreement fully effective but are not directly linked to 
either Section 251(b) or subsection (c). Under Verizon’s theory of the case, Verizon 
would not be required to make any of those negotiated terms available to requesting 
carriers either. As discussed below, this outcome is inconsistent with the intent of 
Section 252(i). 

2. “Entire Agreement” 

Focal further argues that parenthetical reference to an “entire agreement” in 
subparagraph (1) regarding the Bell Atlantic Service Area also applies to subpart (2) 
regarding the GTE Service Area, even though the phrase is not repeated in that 
subpart. According to Focal, Section 25 1 (c) must be read to include the duties of 
subsection (b) in order to give effect to the requirement that Verizon make “entire 
agreements” available. Verizon argues that that it need only make available an entire 
agreement subject to 47 U.S.C. $251(c); in short, Verizon must make available an 
“entire 251(c) interconnection agreement.” 

Focal’s argument is more persuasive. Paragraph 32 and Section 251(c) should be 
read to give full meaning to the phrase “an entire agreement.” Verizon’s invention of 
“an ‘entire’ 25 1 (c) interconnection agreement” renders the phrase “an entire 
agreement” substantively less than the plain meaning of those words, and is 
inconsistent with 47 C.F.R. 0 5 1.809” and this Commission’s implementation of 
Section 252(i) of the Telecom Act.” 

3. “Qualifying” Arrangements 

The parties also disagree whether reference to “qualifying” interconnection 
arrangements in Paragraph 32 includes arrangements that comply with its Section 
25 l(b) duties. Paragraph 32 places certain limits on Verizon’s obligation to make 
arrangements available to requesting carriers; however, the reference to “qualifying” 
interconnection arrangements in Paragraph 32 is wholly consistent with the finding 
that Section 25 l(c) incorporates the duties enumerated in subsection (b). 

lo The FCC’s “MFN rule.” 
” See In the Matter of Implementation of Section 252(i) of the Telecommunications Act of 1996, 
Docket No. UT-990355, Interpretive and Policy Statement (First Revision) (April 12, 2000) (“Revised 
Interpretive and Policy Statement”). 
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31 For example, Paragraph 32 provides that no interconnection arrangement in the Bell 
Atlantic Service Area can be extended into the GTE Service Area and vice versa. 
Further, Paragraph 32 only addresses arrangements that were voluntarily negotiated 
prior to the Merger Closing Date: 

This Paragraph shall not impose any terms for interconnection arrangements 
or UNEs that incorporate a determination reached in an arbitration conducted 
in the relevant state under 47 U.S.C. Q 252, or the results of negotiations with 
a state commission or telecommunications carrier outside of the negotiation 
procedures of 47 U.S.C. 0 252(a)( 1). 

32 Thus, Paragraph 32 employs GTE’s willingness to agree voluntarily to arrangements 
in interconnection agreements as a self-regulating mechanism. The Merger 
Conditions presume that if GTE voluntarily agreed to provide an arrangement to any 
LEC anywhere in its service area, then it is fair, just, and reasonable that Verizon 
make that same arrangement (or an entire agreement) available to any other 
requesting carrier within that same expanded boundary. Other limitations to the 
availability of arrangements also exist;12 however, the FCC essentially deferred to 
GTE’s past business judgment to define the scope of its future obligation. 

33 We reject Verizon’s argument that only terms and conditions complying with its 
section 25 l(c)(2)-(6) duties constitute “qualifying” interconnection arrangements. 
Rather, section 251 (c) incorporates the duties enumerated in Section 25 1 (b), and 
qualifying interconnection arrangements are those that were voluntarily negotiated 
within the relevant service area and are not subject to the other express limitations 
stated in Paragraph 32. 

C. The Bell Atlantic/GTE Merger Order 

34 Focal avers that that the Bell Atlantic/GTE Merger Order further clarifies that the 
FCC intended that competitive carriers would have a choice between adopting an 
entire negotiated agreement or selected provisions from such agreements under 
Paragraph 32. Verizon responds by repeating its arguments that an entire 
interconnection agreement means “an ‘entire’ 25 1 (c) interconnection agreement,” and 
that section 251(b) provisions are not qualifying arrangements. 

35 Most favored nation arrangements are discussed in the Bell Atlantic/GTE Merger 
Order beginning at Paragraph 300. MFN is “designed to facilitate market entry 

‘* A qualifying interconnection arrangement also must be feasible to provide given the technical, 
network and OSS attributes and limitations in, and is consistent with the laws and regulatory 
requirements of, the state for which the request is made. Further, terms, conditions, and prices 
contained in tariffs cited in Bell Atlantic/GTE interconnection agreements and state-specific 
performance measures are not considered negotiated provisions. 
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36 

37 

38 

throughout Bell Atlantic/GTE’s region as well as the spread of best practices (as that 
term is understood by Bell Atlantic/GTE’s competitors) . . .” Paragraph 300 goes on 
to describe the application of MFN in a different context than that raised in this case, 
but also provides guidance how the FCC defines the scope of an “interconnection 
arrangement.” 

[MFN] encompasses, both for out-of-region and in-region agreements, entire 
interconnection agreements or selected provisions from them.13 

The Bell Atlantic/GTE Merger Order, Paragraph 305, explains that Paragraph 32 is 
structured to put Bell Atlantic/GTE on notice as to which procedures could become 
uniform across its region. 

Moreover, under the conditions to this merger, any voluntarily negotiated, in 
region interconnection arrangement or UNE will be made available to 
requesting carriers in any other in-region service area of the particular legacy 
company whose interconnection arrangement or UNE is being extended. 
(Emphasis added). 

Paragraph 305 is unequivocal regarding the class of arrangements that Verizon must 
make available under Paragraph 32. Further, this Commission has long recognized 
that an incumbent LEC must make available an existing agreement in its entirety to 
requesting carriers, even though neither section 252(i) nor FCC Rule 5 1.809 make 
specific reference to entire agreements.14 Verizon’s arguments regarding the 
application of Paragraph 32 of the Merger Conditions conflict with the provisions of 
the FCC’s Bell Atlantic/GTE Merger Order that the conditions append. 

The FCC Common Carrier Bureau December 27,200O Letter 

On December 27,2000, Carol Mattey, Deputy Chief, FCC Common Carrier Bureau 
sent a letter to the parties concerning the MFN provisions contained in the Merger 
Conditions. The December 27’h Letter explained that the Bell Atlantic/GTE Merger 
Order’s MFN provisions apply to entire interconnection agreements, so that carriers 
may import interconnection agreements from one state into another state. Focal 
argues that the Bureau’s December 27’h Letter controls the Commission’s decision in 
this case. Verizon argues that the Commission should not give any weight to the 
Bureau’s December 27’h Letter because it does not constitute a definitive ruling. 
Verizon has requested that the Common Carrier Bureau further clarify the issues 
addressed in the December 27’h Letter. 

I3 Bell Atlantic/GTE Merger Order, Paragraph 300, footnote 686. Bell Atlantic and GTE’s Service 
Areas are comprised of regions. 
I4 See Revised Interpretive and Policy Statement, at para. 14. 
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39 The FCC has delegated authority to its staff to act on matters that are “minor or 
routine or settled in nature and those in which immediate action may be necessary” 
under 47 C.F.R. $0.5(c). Actions taken under delegated authority are subject to 
review by the FCC, and except for that possibility, those actions have the same force 
and effect as actions taken by the commission. 

40 The FCC Common Carrier Bureau develops, recommends, and administers policies 
and programs for the regulation of services, facilities, and practices of subject 
common carriers. 47 C.F.R. $0.91. Title 47 also broadly authorizes the Bureau to 
act for the FCC, and to advise the public, other government agencies, and industry 
groups on common carrier regulation and related matters. 47 C.F.R. 3 0.91(a) and 
(c). FCC rules and regulations delegate authority to the Common Carrier Bureau 
Chief to “perform all functions of the Bureau.” 47 C.F.R. $ 0.29 1. The December 
27fh Letter constitutes a non-hearing action taken under delegated authority by the 
Chief of the FCC’s Common Carrier Bureau, as indicated by the letter’s designation 
DA 00-2890. 

41 

42 

43 

44 

Sections 1.102 through 1.120 set forth procedural rules governing reconsideration of 
actions taken pursuant to authority delegated under Section 5(c). Verizon, by letter 
dated February 20,2001, to Dorothy Atwood, Chief, FCC Common Carrier Bureau, 
requested that the Bureau reconsider the December 27ih Letter.15 

It is noteworthy that the FCC did not exercise its discretion to stay the effectiveness 
of the December 27ih Letter as permitted under 47 C.F.R. 8 1.106(n). Pursuant to 47 
C.F.R. $ 1.102(b) non-hearing actions taken pursuant to delegated authority “shall be 
effective upon release of the document containing the full text of such action.” 
Section 1.106(n) further states: 

Without special order of the Commission, the filing of a petition for 
reconsideration shall not excuse any person from complying with or obeying 
any decision, order, or requirement of the Commission, or operate in any 
manner to stay or postpone the enforcement thereof. 

Thus, under FCC rules and regulations the Common Carrier Bureau’s December 27’h 
Letter has the same force and effect as actions taken by the FCC, and Verizon was 
clearly bound to comply with its findings as of the date it was written. 

The December 27’h Letter thoroughly rejects the same Verizon arguments that are 
advanced in this proceeding. According to the FCC, “the plain language of the 
Merger Conditions permit a CLEC to obtain an entire interconnection agreement 
under the MFN provisions,” so long as the agreement was voluntarily negotiated and 

I5 Requests for reconsideration of actions taken pursuant to delegated authority are acted upon by the 
same designated authority pursuant to 47 C.F.R. $ l.l06(a)( 1). 
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meets the other requirements specified in the conditions. The FCC also found that 
Section 25 l(b) is incorporated explicitly into Section 25 1 (c). 

The December 27’h Letter describes the purpose of the MFN provisions: 

In the Bell Atlantic/GTE Merger Order, the Commission adopted the MFN 
provisions to mitigate certain harms arising out of the merger. In particular, 
the Commission found that the MFN provisions address the harms of the 
merger by facilitating the market entry and spreading the use of best practices 
throughout Verizon’s region. (Footnote omitted.) 

Later in the letter, the FCC discusses the relationship between the MFN provisions 
and Section 252(i) of the Telecom Act: 

Moreover, the Merger Conditions expressly state that the rules and 
requirements of section 252(i) apply to all requests for interconnection 
arrangements and UNEs under the MFN provisions of the Merger Conditions. 
The MFN provisions expand the section 252(i) opt-in rights of CLECs by 
allowing CLECs to import interconnection arrangements (including entire 
agreements) from one state into another. 

Finally, the FCC noted that Verizon’s view is not consistent with the underlying 
purpose of the MFN provisions, and that the intent of the Merger Conditions would 
be thwarted if a CLEC was forced to negotiate separately an interconnection 
agreement to obtain provisions relating to Section 251(b) duties. 

D. Implementation of 47 USC. 0 252(i) and Focal’s Request to Opt-in to the 
GTE South/Time Warner Agreement 

By letter dated October 4,2000, Focal requested to opt-in to the terms and conditions 
contained in the GTE South/Time Warner Agreement. As discussed above, Paragraph 
32 of the Merger Conditions provides that Verizon must make available to Focal that 
entire agreement to the same extent and under the same rules that would apply to a 
request under 47 U.S.C. 5 252(i). The Telecom Act and FCC rules are silent as to the 
effective date of requests under Section 252(i). Focal argues that its opt-in right to 
the GTE Southlike Warner Agreement was “fixed and intact” when Focal presented 
its request in October 2000. Although briefs filed by the parties did not squarely 
address what effective date to affix to Focal’s request, this issue previously has been 
discussed by the Commission. 

The Commission concluded in the Revised Interpretive and Policy Statement that a 
request under Section 252(i) by a CLEC with an existing agreement constitutes a 
request to revise, modify, or amend the agreement. Accordingly, the Commission 
further concluded that a Section 252(i) request is not self-executing and must be 
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submitted to the Commission for approval under 47 U.S.C. $252(e)( 1). Likewise, 
the Revised Interpretive and Policy Statement provides that a request by a carrier 
without an existing interconnection agreement also must be submitted to the 
Commission for approval.‘6 The Commission’s policy that a Section 252(i) request is 
not self-effecting is also reflected by the expedited process for adoption of previously 
approved agreements in their entirety.i7 

50 Focal originally opted-in to the interconnection agreement between Verizon and 
AT&T Communications of the Pacific Northwest, Inc. However, Verizon terminated 
that agreement as of its September 24,2000, expiration date. Although the parties 
maintain the services and facilities in existence as of that date under the terms and 
conditions of the expired agreement, Focal currently does not have an interconnection 
agreement with Verizon in Washington State. 

51 

52 

53 

The Commission may issue an interpretive and policy statement when necessary to 
end a controversy or to remove a substantial uncertainty about the application of 
statutes or rules. However, it is important that parties recognize that current 
interpretive and policy statements are advisory only, and they do not carry the same 
weight as statutes or rules.‘* Because of Verizon’s egregious conduct in this case, an 
exception must be made to the Commission’s current policy statement that adoptions 
of agreements under Section 252(i) only become effective when approved. 

Whatever legitimacy may be associated with Verizon’s strained interpretation of the 
Bell Atlantic/GTE Merger Order and Paragraph 32 of the Merger Conditions was 
dispelled by the FCC Common Carrier Bureau’s December 27’h letter. To repeat 
from above, under FCC rules and regulations the December 271h Letter has the same 
force and effect as actions taken by the FCC, and Verizon was clearly bound to 
comply with its findings as of the date it was written. The FCC did not thereafter stay 
its decision, and Verizon should have fully complied with the Merger Condition 
terms by making the entire GTE South/Time Warner Agreement available to Focal 
while pursuing other relief. 

Verizon’s subsequent conduct unfairly deprived Focal of its rights under the Bell 
Atlantic/GTE Merger Order. Accordingly, it is reasonable and equitable, as well as 
consistent with the Telecom Act and FCC rules, that Focal’s request to opt-in to the 
entire GTE South/Time Warner Agreement be made effective as of December 27, 
2001. 

I6 See Revised Interpretive and Policy Statement, at paragraph 3. 
I7 Id., at Paragraph 31. 
‘* RCW 34.05.230(l). RCW 34.05.230 subsections were renumbered effective January 1, 2001; the 
text in the current subsection (1) followed subsection (8) in prior versions. 
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E. Supplemental Terms for State-Specific Prices and Performance Measures 

54 Verizon argues that its proposed Supplemental Agreement contains numerous 
provisions that address rates specific to Washington State, and is consistent with its 
legal duty to make arrangements available to Focal. However, that Supplemental 
Agreement is part and parcel of Verizon’s refusal to comply with FCC requirements 
that it make the entire GTE SouthRime Warner Agreement available to Focal. 

55 Focal previously filed the entire GTE South/Time Warner Agreement as Exhibit C 
attached to its Petition in this proceeding. Verizon must file a revised Supplemental 
Agreement that only states Washington-specific rates to replace North Carolina- 
specific rates that were originally made part of the GTE SoutWTime Warner 
Agreement, any relevant Washington-specific performance measures, and changes in 
the names of, and contact information for, the parties, the Commission, and the state 
no later than 10 days after this Order is entered. 

V. FINDINGS OF FACT 

56 

57 

58 

59 

60 

61 

The Washington Utilities and Transportation Commission is an agency of the state of 
Washington, vested by statute with authority to regulate rates, rules, regulations, 
practices, accounts, securities, and transfers of public service companies, including 
telecommunications companies. 

Focal Communications Corporation of Washington (“Focal”)and Verizon Northwest, 
Inc.(“Verizon”), are each engaged in the business of furnishing telecommunications 
service within the state of Washington as public service companies. 

The interconnection agreement between GTE South, Inc., and Time Warner Telecom 
in North Carolina was voluntarily negotiated, and constitutes a “Pre-Merger” 
agreement subject to the Bell Atlantic/GTE Merger Order, Paragraph 32 of the 
Merger Conditions. 

Focal requested that Verizon make available in Washington State the entire GTE 
South/Time Warner Agreement, except for state-specific rates and performance 
measures. Verizon denied Focal’s request. 

Focal filed a petition in this proceeding to enforce its rights under the Bell 
Atlantic/GTE Merger Order. 

The FCC Common Carrier Bureau entered a letter ruling on December 27,2000, 
explaining that the Bell Atlantic/GTE Merger Order’s MFN provisions apply to entire 
interconnection agreements. That ruling has not been stayed. 
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Paragraph 32 of the Merger Conditions requires that Verizon make available entire 
agreements that are voluntarily negotiated, including terms and conditions comprising 
arrangements that comply with its duties under 47 U.S.C. $ 251(b) and (c). 

Arrangements that comply with incumbent local exchange carrier duties under 47 
U.S.C. 5 251(b) and (c) constitute qualifying arrangements pursuant to Paragraph 32 
of the Merger Conditions. 

The Commission’s Revised Interpretive and Policy Statement implementing 47 
U.S.C. $252(i) states that a Section 252(i) request is not self-executing and must be 
submitted to the Commission for approval under 47 U.S.C. Q 252(e)( 1). 

Interpretive and Policy Statement issued by the Commission are advisory only, and 
they do not carry the same weight as statutes or rules. 

VI. CONCLUSIONS OF LAW 

The Washington Utilities and Transportation Commission has jurisdiction over the 
subject matter of this proceeding and all parties to this proceeding. 

Section 25 l(c) of the Telecommunications Act of 1996 incorporates the provisions of 
47 U.S.C. 0 251(b). 

Under FCC rules and regulations the Common Carrier Bureau’s December 27’h Letter 
has the same force and effect as actions taken by the FCC. 

Under FCC rules and regulations Verizon should have complied with the findings of 
the Common Carrier Bureau’s December 27’h Letter as of the date it was written. 

Verizon’s failure to comply immediately with the Common Carrier Bureau’s 
December 27’h Letter unfairly deprived Focal of its rights under the Bell Atlantic/GTE 
Merger Order. 

Verizon should make available in Washington State to Focal the entire GTE 
South/Time Warner Agreement, except for state-specific rates and performance 
measures. 

Verizon should make available to Focal a supplemental agreement to the GTE 
South/Time Warner Agreement that includes all relevant Washington state-specific 
rates and performance measures. 

It is reasonable and equitable, as well as consistent with the Telecom Act and FCC 
rules, that Focal’s request to opt-in to the entire GTE South/Time Warner Agreement 
be made effective as of December 27,200l. 
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VII. ORDER 

IT IS ORDERED That: 

74 Verizon must make available in Washington State to Focal the entire GTE SoutluTime 
Warner Agreement, except for state-specific rates and performance measures, 
effective December 27,200O. 

75 Verizon must file a revised Supplemental Agreement that only states Washington- 
specific prices to replace North Carolina-specific rates that were originally made part 
of the GTE SouthlTime Warner Agreement, any relevant Washington-specific 
performance measures, and changes in the names of, and contact information for, the 
parties, the Commission, and the state no later than 10 days after this Order is entered. 

76 The Commission retains jurisdiction over all matters and the parties in this 
proceeding to effectuate the provisions of this Order. 

DATED at Olympia, Washington and effective this 17th day of October, 2001. 

WASHINGTON UTILTIES AND TRANSPORTATION COMMISSION 

LAWRENCE J. BERG 
Administrative Law Judge 

NOTICE TO PARTIES: 

This is an Initial Order. The action proposed in this Initial Order is not effective 
until entry of a final order by the Utilities and Transportation Commission. If 
you disagree with this Initial Order and want the Commission to consider your 
comments, you must take specific action within the time limits outlined below. 

WAC 480-09-780(2) provides that any party to this proceeding has twenty (20) 
days after the service date of this Initial Order to file a Petition for Administrative 
Review. What must be included in any Petition and other requirements for a 
Petition are stated in WAC 480-09-780(3). Pursuant to WAC 480-09-780(4) the 
Commission designates that that an Answer to any Petition for review must be 
filed by any party within five (5) days after service of the Petition. 
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WAC 480-09-820(2) provides that before entry of a Final Order any party may 
file a Petition To Reopen a contested proceeding to permit receipt of evidence 
essential to a decision, but unavailable and not reasonably discoverable at the 
time of hearing, or for other good and sufficient cause. No Answer to a Petition 
To Reopen will be accepted for filing absent express notice by the Commission 
calling for such Answer. 

One copy of any Petition or Answer filed must be served on each party of record, 
with proof of service as required by WAC 480-09-120(2). 

An original and three copies of any Petition or Answer must be filed by mail 
delivery to: 

Offtce of the Secretary 
Washington Utilities and Transportation Commission 
P.O. Box 47250 
Olympia, WA 98504-7250 

or, by hand delivery to: 

Office of the Secretary 
Washington Utilities and Transportation Commission 
1300 South Evergreen Park Drive, S.W. 
Olympia, WA 9850 
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IN RE: PETli’lOti FOR APPROVAL OF 
ELECTION TO ADOPT TERMS AND 
CONDITIONS OF PREVIOUSLY 
APPROVED INTERCONNECTION 
AGREEMENT PURSUANT TO 47 U.S.C. 
9252(i) AND THE FCC’S EELL 
ATLANTIC/GTE MERGER CONDfTIONS. 

INFORMAL DOCKET U-4320 

BY THE COMMISSION: 
-. . ._ 

I. Introduction and Batkcsrbund 
\\ 

,,. I 2,. ,., .._, .~, _ 
>: 

BY Order enrered in this cause on May 27, 2001. the Commission granted the 

request of ITC DeltaCorn Communicahons, inc.. d/b/a ITC Oe!:aCom (‘ITC DeltaCorn’) 

to adopt the provisions ol a North Carolina intefconnecLion agreement behveen GTE 

South, Inc. (“GTE”) and Time Warner Telecom (Time Warner) (the ‘GTETTime Warner 

agreement”). includhng those related to inlercarrier compensation fo, Internet-bound 

traffic. ITC DeltaCorn’s request and the Commission’s approval therecf was predicated 

on the terms and conditions set forth in the Order of the Federal Communications 

Commission (FCC) which addressed the merger behveen Bell Allantic and GTE [the 

., . “Merger Conditions’).’ Said Order requires that Verizon Communications. Inc., ths _- 
” .named entity which resul!ed from the merger of GTE and B-11 Atlantic, must make 
” : -. .-,, .: , . available to any requesting telecammunications carrier in Lhe Bell AUantidGTE service 

areas any Bell AUantidGTE sta:e interconnection agreement that was voluntariiy 

negoiiated by a Bell AtlanlidGTE Incumbent Local Exchange Carrier prior to :he merger 

closing date. 

On July 26, 7001, Verizon Sooth. Inc. (Verizon), the operating subs:diary of 

Ve.izOn Communlwtions. Inc. which provides Local Exchange ~elecomm’unicalions 

DEC 17 2@@1 14:30 7033513676 PRGE .02 
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&-, 
‘j ‘Y 1. Services in ~abama, filed with the Commission an APplicarlon iOr RawuGdenbn Of 

the Commission’s day 27. 2001, Order approving ITC DeltaCorn’s request lo adopt the 

entire,, of the North Carotlna GTErlTme Warner agreement incirrding !hoSe provisions 

of the agreement which addressed recipmcal compensation for Internet-bound trafic 
.( 

(the “Verizon Application”). veruon con!ended that Lne Commission’s decision in that 

regard was. as a matter of law. in error. 

Verizon argued in its July 26, 200’1, pleading tha! the provisions Of the North 

Ca:olina STEfTime Warner agreement addressing irtercarrier compensation for 

Inxarnel-bound lraffk were in fact not available for adoption due 10 the fact that 
. 

,.;_ :. I ,.\, paragraphs 30. 3<(a), and 32 of the Merger Conditions imposed by the FCC limit 
,.I! (’ _’ intcn\ate adop!lon to “any interconnection agreement. UNE, or provisions of an 

interconnection agreement [including an entire agreement) subject to 47 U.S.C. &?c.] 

25f (C).” According to Verizon, the qualifying language “subjecf lo 47 U.S.C. [sec.) 

257(cJ” must be interpretad to mean that kerns such as reciprocal compensation that 

are subject lo provisIona other than 5251(c) of the Telecommunications Act of 1996 

cannot be adopted pursuanl to the Merger Conditions.’ As noled by Verizon, reciprocal 

compensation is in fact addressed by 9251(b)(5). 

Veii~on further argued that the FCC had fecently confirmed that Internet-bound 

traffic is not subject to the reciprocal compensation requirements of _6251(b){s) because 
.i .: :’ : such traffic is ‘interstate access”, or more particularly “information access”. which is 
/ . 

ga~erned by % ‘51(Q). Verizon further asserted that the FCC had concluded that it was 

Con&&’ intefltiofl to exclude $251(g) traffic from tie reciprocal ccmpansation 

requirements of 5251(b)(5) altoge:her.s Given the FCC’s conclusion that Internet- 

bound traffic is outside the scope of both §§251(b)(5) and 25?(c). Varizon argued that 

the Merger Conditions plainly do not allow for inferstate adoptions of intercarrier 

Wmpansatlon provisions ralabg to Internet.bound traffic. 

DEC 17 2001 14:30 7033513676 PRGE. 03 
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ver;zon also maintained thaf the FCC’s identification of Internet-bound !fafic as 
,,. 

interslate access rendered such traffic oulside of the Most Favored Nation (MFN) 
1, “_ 

’ ,!,Jx-:. provisions of $252(i). VerizOn contended that by iLs terms, lhe Scope Of @52(i) 
6 

<,” pa~llels those matters that are subject to the Cafe requirements Of 5251(c) -- nam+ 

‘interconnectiOn, sekces. or netWOrk elements.’ According to Verizon. 42%?(i) does, 

no1 eflend to mafters such as interstate access. 

Verizon further represented that any adoption of the North Carolina GTEfl ime 

~arne, agreement by ITC DeltaCorn was untimely. As its first argument in support of 

that position, Verizon contended lha! the Merger Conditions at paragraph 32 state that 

the provisions in an agreement sought to be adopted may not be adopted after the 

‘date Ihgt they are available in the underlying agroemenl.” According to Verizon, the 
-. . 

,, FCC initially determined chat Internei-bound fraffic is not sdb\ect to reciprocal 
., . . ‘,W’ 

‘1”“‘” bompensation under 5251(b)(S) in its February 26. 1999. ISP DedaHory Ru/kYg.4 AS 

such, Verizon contended that intercarder compensation provlslons governing lnlernet- 

bound IraFk - including those in the North Carolina GTEJTime Wsrner agreement ITC 

DeltaCorn was allowed to adopt - expired by their own terms once the FCC issued its 

Verizon argued as its sec3nd ground of untimeliness that tho FCC’s ISP Remand 

Om’ef established that ITC DeltaCorn’s attempted adoption of the North Carolina 

GTElTime Warner agreement was too late oue to the FCC’s notalion therein that its 

. regulalions implemonling !he Most Favored Nation prOvisIons of §252(i) require 
.,. ,. . . lncumbknt LOcal Exchange Car&s to allow requesting lelecommunications carriers tO 

!. ; C’ 
. . , adopt agreements Only ‘for a reasonable period of time “’ According to Ver]zOn, [he 

FCC hen concluded that for purposes of adoptinS pmvisions related to the exchange of 

Internet-bound trafk, this reasonable period of time ‘expires upOn the COmmiss]m’s 

adoption in this Order Of an Intercarrier compensation mechanism fcr lSp.bound 

traaffi c. -’ VerkOn argued that the FCC adopted the /.$YJ Remand order on 

5256’2A PRGE . Q4 
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Apn’l 18. 2001. ,..,hlje )TC &j:acom.s re@xsted adoption of the No!lh Carolina 

GTmime Warner agreemenr came On May 7,2001. 

on J”iy 16, 200j. ITC DeiraCom tiled its Response and Opposil ion 10 V@fizOn’s 

Application for t?.eccosideralion (the “IX Del-Cam Response”). In ik ReSpOnSe, ITC 
-_-. I 
,, .d. DeltaCorn contended that Verlzsn’s representation that the express terms Of the Merger . .,...I~ 
,..,/ .; “’ Conditions established by the FCC ewdudsd any right of inferslate adoption Of I. 

compensation terms for Internet-bound tcaffic was erroneous. ITC DeltaCorn 

aniended that ‘Verizon’s claims were based on a ‘tortured and disingenuous’ 

misinterpretation of the language of the FCC’s Merger Order that had already been 

squarely rejected by the FCC.’ 

According LO ITC DsltaCom, Ihe “subject to 5251(c)” language in the Merger 

Conditions which was cited by Ver’rzon modifies the lerm “intercor%%on agreemen! 

and is clearly intended to limit tiie rights of requesting carriers to adopt interconnection 

agreements negotiated under rhe auspices pf, and as a result of, Verizor.‘s obligalions 
,,. ,‘. .: pursuant to 5251(c). Thus. Only $251(C) 1nlercQnnectiOn agreements approved by the , ,_.. 

Commission pursuanf lo 9252 or pafiions thereof are adsp:abk. In st~pport Of its 

contention in that regard. 1TC DeltaCorn attached correspondence from the Deputy 

Chief of the FCC’s Common Carrier Bureau, Ms. Care! E. Mattey. addressing the 

language in question.8 

ITC DeltaCorn fuRher argued thar the Merger Conditions esrahlished by the FCC 

made qui!e clear the terms and conditions that were to be excluded from rhe opt-in 

rights*&ablished therein. ITC OellaCom represented that since there was no such 

speuvc exclusion in the Merger Conditions for intercarrier compensation for the 

. l.%nsport and termination of various type5 of Iraffc. such items were indeed available 
,I 
,,“? -z. . for adoption pursuant to the Merge, Conditions and @52(i). 
. . I 

ITC DeltaCorn also asserted that Veriron’s claim that reciprocal compensation is 

unrelated to the core ‘interconnection” requirements of $251(c) was utterly without 

foundation. To the contrary. ITC DellaCorn represcnled Lhal the reciprocal 

DEC 17 2001 14:30 
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compensation provisions that Verizon sought to exclude from adoption were indeed part 

of an article of the Nonh Carolina GTErTime Warner agreemenl entitled 

“lnterconnedion and Transport and Terminallen of Traffic.” 

ITC DeltaCorn maintained that even if Verizon’s contention that the Merger 

ConditiOnr were limited to §25’1(c) matters was conect. th& contention would slill no1 

ie& LO the result that Verizon desired. ITC DeltaCorn asserted Lhat pursuant to 
._ 

‘. 
9251(C), Veiizon has ‘the duty io negotiate in good faith in accordance with 5252 the 

. .;, ., .,.. partioutartcrms an’d conditions of agreements to fulfill Ihe dulies describeo in ParagraPh 

(1) through (5) of subsection [b) and this subsectior.” Given the fact that reciprocal 

compensation fails under paragraph 5 of subsection (b) of 9251, ITC DeltaCorn 

mpreeented thal there was no way lhat the Merger Conditions could be read to e%tmct 

the paa of the North Carolina GTEITime Warner agreement that\Venron seeks 10 

extract via its Application for Reconsideration. 

ITC DeltaCorn furrher maintained that, Verizon’s claim that the FCC’s LSP 

Remand Order bars ITC DeltaCorn’s adoption of the intercarrier comoensalion 

provisions of the Nonh Carolina GTEffime Warner agreemenl was a!so Llnloundcd. 

: I IX DeltaCorn argued that the FCC indeed made it clear tiat in spite of i!s assertion cf 
,;: . . 

‘Y”“- jurisdiction over BP-bound trsff!c, its ISP Remand Order did not alter existing contracts 

such as the North Carolina GTEr’Time Warner interconnection agreement. ITC 

DeltaCorn asserted that on a going forward basis, the FCC indicated that intercarrier 

compensation for ISP-bcund traffic was ta be handled in the conte~ of $259(c) 
. - 

interconnection agreements and state commission approval and review of same 

pursuant to g252. KC DeltaCorn concluded that the FCC’s i .SP Remand Order 

communicated the FCC’s intention that cbmpensatlon for ISP-bound trafic was tc, be 

bandled in IhC conk.xC Of interconnection agreements negotiated, arbit&& or 

- 
.i ’ 

amended under $1251(c) and 252. 

:I_,. 
:‘. rTC DettaCom ah disputed Verizon’s cl&m that the provisions In the N&h 

. . . . .’ 
Carolina GTEffime Warner agreement addressing intercarrier compensation for tsp- 

bound traflic were not subJect to (he Merger Conditions’ expanded MFt\: provisions 

because 2uc.h matters arc not cdoptsble under Q%?(i). ACCO,-&~~ 10 ITC ~elt~t~,,,. 

._.. _.- .* 
S;P’i9 am 1%:x 
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,: . . . .: . 
:. g262(i) ContainS ,,o such restritllon and in fact quite clearly states thal Local Exchange 

Carriers such as VerizOn “Shall make available any inlerconnecliOn. SeNICe, Or nehwk 

aiement provided under an agleement approved underrhk Sedion.” 

With regard to ~erizon’s contentions thal ITC D&Corn’s adaption of the North 

Carolina GTmime warner interconnection agreement wzs untimely. ITC DoltaCorn 

maintained that such contentions on Verizon’s behalf were also without merit. ITC 

DehaCOm noled that the Merger Conditions indeed provide that the provkions in the 

uqdedying agreement may not be adopled beyond the last date they are avail~bk in 

the underlying agreement. Since the terms of the North Carolina GTEfTime Warner 

intercOnnection agreement do not expire until May 11, 2002. however, ITC CeltaCOm 
., . . . . : contended that there was no question that the entirely of that agreement, including the 

in(ercarr?er compensation provisions conlested .by V&on, cotilkl be adopted in 

Alabzma punuan! to the expanded MFN provisions conlained in the Merger Conditions 

established by the FCC. 

ITC CellsCorn phrased as “preposlerous” Verizon’s claim that the FCC’s 1999 

ISP Dedaratory Ruling somehow caused the terms of the North Carolina GTEflIme 

Warner interconnecticn agreement to expire upon the issuance of said wlin9.s ITC 

DeltaCorn pointed out that the North Carolina GTVTine Warner interconnedion 

agreement did not even become effective Un:if July 12, 2000, a date more (ban a year 

after the FCC’s Febnra;y 26. 1999. ISP Oeclaralory Ruling was released and several 
. . 

monfhs after the United StaIeS Court Of Appeals for the District of Columbia Circuit 

vacated it on Mar& 23.2000." 

With regard to Verizon’s arguments that the FCC’s ISP .&mand O&r expunged 

the hh!s of requesting carriers CO utilize 5252(i) to optk to intercarrier compensation 

rales applicable 10 ISP-bound trafiC as of the date it was adopted, ITC Ce)taCom 

pointed 10 lhe text of Parwraph 82 of Said Order which states that *es Of the dale (his 

Order is PubliShed in the Federal Register, carriers may no longer invoke 5252(j) to opt- 

in (0 an cxisW3 Interconnec!ion agreement with rega,d to the rates paid for the 
. 
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exchange Of tgF-bound traffic, ITC Delta&m funher asserted that the ordering clause 

in paragraph 112 of the Is!’ RemSOd Order state- D that the §252(iJ raStridiOn will 
,-. 
- become eEective * upOn publication of this Order in tne Federal Registef. Since the 

,:’ 
‘.I : FCC’s Order v,a,s published in the Federal Register on May 15. 2001, and ITC 
2. 

~~~~~~~~ exercised its $252(i) rights on May 7. 2001, ITC DeltaCorn argued that itS 

exercise of 5252(i) was timely. 

Dn August 9,2001, Verizon submhted a Reply to ITC DeltaCam’s Response (the 

‘VeriaOn Repty”), ‘tn said Reply, Veriton reiterated its previous arguments and !urth@r 

asSefied mat even if ITC DeltaCorn is somehow allowed to adopI the mCiprO=t 

compensauon provisions of the Noflh Caroline GTE/Time Warner interconnection 

agreement, those provisions wou!d in no event give ITC DeltaCorn a right to reCiP?OCal 

compensation for Internet-bow6 traffic. In support of.k?. claim in \dat regard. Vekon 

’ : represented that the North Carolina Public Utilities Commission has never interpreted 
I 

, the GTEITime Warner interconnection agreement to require payment for Internet-bound 

{raffic nor has it iswed any generic Order finding such lrafric to be subject to the 

Telecommunications AU’s reciprocal compensation obligations. 

In further support of its claim that the GTEiTime Warner agreement in North 

Carolina does not provide !he reciprocal compensatlcn for ISP-bound Irafk sought by 

ITC DeltaCorn. Venzon represented that the provisions of said agreement relating IO 

Intermat-bound traffic constituted an imerim bil l-an&keep arrangement for su& traffic 

until the FCC provided “governing law” resolving the issues concerning In@m&bo~nd 

IraffiC: -According 10 VeriZon. !ha! ‘governing law’ was provided by rhe FCC in v.s /Sp 

.’ .: Remand Order wherein it concluded that Internet-bound trafic is interstate, nrxplocel 

fmffic and x such Is nOl Subiect to reciprocal compensation provisions of $251(b)(5) 

Verkon atsO addressed in its August 9. 2001, Rcp!y ITC DeltaCorn’s contention 

that the FCC had “squarely rejectee’ the Verizon contention that the Most Favored 

Nation PrOvlSiOnS Of the Merger Conditions provide for the interstate adoption of ooly 

those are items Set forth in 551(c). Verizan pointed out that ITC ~elt&om*s claim in 

:hat regard was SuPpoRed only bY an informal FCC s:affe<s opinion iefter which was 

sent to another ComPetit ive LOCal Exchange Carrier. Veriaon maintained eat it was 

? .< 
SEP 19 2Qll 1a:aa . - __ 

XS612L 
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challenging that oplnton letter and was awaiting a format ruling by the FCC regarding 

,, 

I 

;- 

: 
,‘. 

. . . : 
..‘,. 

same. 

veriaon concluded in ifs August 9. 2001. Reply that the Commission should 

reverSe its May 27, 2001. Order in this Docket and deny ITC OoltaCom’~ request to 

adopI Ihe North Carolina GTE/Time Warner agreement in its entirety. Verizon 

recommended that the CommFzi ioo should instead lild that f7’C DeltaCorn cannot 

adopt (hose provisions penaining to ccmpensation for Internet-bound traffic and should 

direct the padieS to develop a complete agreement through negotlaiion, Or by imPortin 

those provisions of the North Camlina GTEffima Warner Agreement that are Sub&X LO 

§252(c) as envisioned by the Merger Conditions. 

II. Discussion and Conclusions 

The pleadings of the parties discussed above pmvkte $ bather exhaustive 

analysis of their respective positions concerning the FCC’S Merger Conditions and the 

adcptabitity of the intercarder compensarion provisions Of the North Carolina GTE/l ime 

warner agreement which address Internebbounct traffic. In order to resolve the 

queS!ion of whether the matters raised in Verizan’s instant Application are suff;cienl to 

warran! reconsideration of our May 27, 2001, Order allotiing for !he adoption of the 

aforementioned provisions, there are Wee primary issues which musl be addressed. 

The paramount matter to be addressed is the identification of the provisions in 

the existing 8~11 AtlantidGTE (Verizon) agreements which may be adopted pursuanl to 

fhe Merger Conditions and 5252(j). Verizon inlerprets the Merger Conditions at 

pamg&phS SO. 31 (a] and 32. as well as the proVisions of 5252(i), as prohibiting the 

adcption of matters outside $251(c). Veriron maintsins thal reciprocal compensation 

mat&s are generaily governed by 5251(b)(5) and are thus clearly outtide the Scope of 

5251(c). Given the fact that $252(i) is virtually identical in scope to g25r(c), Veticon 

further arguaS that matlers such as reciprocal compensation provisions which are 

OutSide the coverage of $251(c) may not be adopled pursuant to rhe terms of§252(i), 

We first note that we do not cOnCUr wilh lhs nocjon that the ‘subject to 47 U.9.c. 

$251 (cy language in the Merger Conditions limits the adoptability of the provisions of 

existing Bell AtlznticlGTE inlemmnecricn agreements in the memer ergued by 

SEP 19 2X1 10:39 
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VBriiDn, i; is our  be\ief that the language in qUEStiOn is intended as a  9Cnerdl refsrcnce 

to interconnection agreements chat are negot iated under  the duties of §zS<(c) and  

appro~~d by stale commissions pUrSUan1 to 9252.  Nonetheless, we must evaluate the 

metits of verizon’s arguments to the contrary. 

we begin 0”~ assessmen:  of Verizon’s arguments concerning ihe references in 

[he Merger Condit ions fo 1251  (c) and  5252(i)  with a  review of !he specific prDVlsionS Of 

5251(~).  we need  go  no  further than the first line of gZSl(c) to defermine that *e 

duties set forlh iA’s25l(b) are inccrpOraLed therein by SpeCific reference. Moreover,  

5251(c)(1) establ ishes a  duly upon  Incumbent Local  Exchange Carriers lo in good  faith 

negorate ‘in accordance with 5252  Ihe psrticular LermS and  condit ions of agnZmen!S 

lo fultill the duties descr ibed in paragraphs (1) through (5) of subsecf lon (b)” of $251.  

Reciprocal compensat ion matters are addressed at 3251(b)(S) and  thus sre undeniably 

incorporaled into the legal obligations imposed on  Incumbent Local  Exchange Carriers 

by  5251  (c). W e  lind Verizon’s arguments to the contrary on  this point unpersuasive.  

Based on  Ihe above conclusion rhal reciprocal compensat ion matiers are indeed 

incoiponted inlo the duties establ ished by §ZSl(c). we also find untenable Verizon‘s 

argument  lhat the reciprocal compensat ion provisions of the North Carolha GTEmme 

. Warner  agreement  addressing ISP-bound traffic may nol be  adopted pursuant  lo the 

:I’ L  provisions of 1252(i). Verizon’s agreement  in this regard is that reciprocal’ 
: 

compensat ion maXers are outslde of fhe core ‘inlercocnectior,, service, or nelvvork 

element requirsmenk of §252(i)  which parallel fhase of $251(c).  As discussed in more 

deUil ‘bklow. cur conclusion is that :he reciprocal compensat ion provisicna at issue 

herein are wirhin the paramelers of s252(i) as  we11 as §2S*, (c) for purposes of lTO 

DaltaCom’s eleclion. 

The next issue to be  addressed is Veriton’s clam Ihat even jf the Commission 

inCorreCtly maintainS ils apparent  posit ion that 5251(b)(S) reciprocal compensat ion 

provisions are adoptable pursuant  to tie Merger Condit ions’ 525!(c) requirement and  
. 

%2(i). recent rulings by the FCC make it clear that Internet-bound traffic is not subject 

: ‘I’, to the raciProCal COmPenSJ! iOn prOViSiOnS Of §231(b)(5).  Acm,ding to Verimn, the FCC 

reaffhed in ifs ISP Remand Order !hat ISP-bound Iraffc is ‘in&rstato access trnfic~~ 
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,. . . . and more speojficatly -information access’ which IS clearly subjed lo the provisions of 
., _. pjl(g). Given the FCC’s conclusion in thai regard, Verizon reasons that I&met- 

.,:< ._. ,. 
, . bcund trafic 16 outside the scope of both @51(b) and $251(c). Vefizon thus meinre;ns 

that the verger Conditions plainly do ml provide for intWXate adoptions Of mterC2rriW 

compensation provisions relating to Internet-bound traffic SOC!, as those at issue in this 

proceeding. 

Vwizon’s arguments concerning the Impact of the FCC‘s ISP Remand Order 

ob&& hinge on the FCC’S dererminet~on :herein the. -’ internel-bound traffic is pot 

subject lo the reciprocal compensation provisions Of §25l(t)(S) by virW3 of being 

,‘information eccess” trsfftc subject to §251(g> While that IS precisely the determi&on 

,.. ultimately reached by the FCC, it is imponant to note that the FCC’s condilsion in iha! 

-I. regard represents a notable departure from its pievious analysk’of Internet-bound 
!(P 

trafk. A review of the FCC’s IS? Declamlory Rding and the other even!s which led to 

the findings p:omulga!ed in Ihe FCC’s /SF Remand Order is helpful in reviewing the 

argumen!s raised by Verizon 

In its ISP Deckvafory Rl.‘ling. the FCC focused on the jurisdictional nature of 

Internet-bound cells and determined that such traffic was. jurisdkliOna(ly mixed and 

lafgeiy interstate. For that reason. the FCC concluded in its ISP Lk&vaby Ru/;~gthal 

the reciprocal wmoensation obligations of $251(b)(5) did not app!y to such trafk.” 

However. the absence of a federal Me governing intercarrler compensalion for Internet- 

bound trefic at the time of that Nling prompted the FCC io hold that parties could _ 
‘. 

j ‘.:” FiokJ&ily include ISP-bound traffic in their rn!erconnection agreements under @251 

and 252 of Ihe Act.” 

The FCC also held that even though $251(b)(5) did not, require reciprocal 

compensation for BP-bound traffic. nothlng in Ihe Teiecommunications Act oc its rules 

prohibited state commissions fmm determining In their arbitrations thal reciprocal 

compensation for such traffic was appropriate so long as there was no conflict with 

govemIng federal law. ” Pending the adoption of a federal rule, state commissions 

DEC 17 2001 14~31 
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,.,ere allowed to exercise their authority under 9252 to arbitrale, interpret and enforce 

intmconnedion agreements thereby determining whether and how interconnfdin9 

CargiBTS $hould ‘08 compensated for carrying ISP-bound trafic.” 

on March 24, 2000, the United Slates Court of Appeals for the DislrCt of ..- _. 

11’,‘!’ ” Columbia C+cuit vacated certain provisions of the FCC’s ISP Decladop’ R&&Z and z+c:\; ~ . 
.,.- 

remanded the mmer t3 h? FCC, One of the grcunds cited by the court for its decision 

was that the FCC had not adequarely explained Why its jurisdictional analysis was 

disposjlive of, 0: indeed reieuar.t to. the question of wha:hor a call to an ISP was 

sub;eotlo the reciprocal compensation feqUirem@nfS Of s251(b)(5).” 

In light of the ruling in Be/f Aflanfic, the FCC look an entirely different approach in 

its analysis of Internet-bound traffic in the ISP Remand Order. The FCC concluded 

therein that it had erroneously failed to include’ an ‘analysis of’&251(9) in Its ISP 

Declarafory Ruling and thus had overlooked the interplay between §&Xl(b) and 

251 (g).‘6 More Specifically. the FCC concluded that 5251 (g) is a limitalion on the scope 
~ 

,...’ of §251 (b)(5) and tsat Internet-bound tr&ic falls under oric or more of the categori& 

set forth in §ZSl(g). The FCC, Ihsrefore, determined that Such fraffic is oubide the 

realm of the reciprocal compensation requiremeW of 9251(b)(5).” 

Perhaps in recognition of its revised approach regqrding the applicability of 

525!(g) to Internet-bound traffic, the FCC made clear that the interim compensation 

regime established in its ISP Remand O&e? for internet-bound traffic applied as 

carriers renegotiated expired or expiring interconnection agreements. The FCC also 
_- 

made clear that its holding in the ISP Remand &de, did not alter existing c4nticfual 

obliaalians except to the extent that parties were enti:ied to invoke wntractual change 
.I 

of law provisions.‘e 

‘y..‘. . . . Tha FCC reasoned that because it had, in the ISP Remand Order, declared its 

intention to exercise i&Jurisdiction under 9201 to determine the appropriate inlercarrier 

compensation for ISP-bound traffic, state commissions would no longer have aulhority 

53 19 200i mre 
_.. . 
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to address that issue. For that same r~~~son. the FCC determined that carriers could no 

. . longer invoke §252(i) to opt-h to an existing interconnectlon agreement with regard to 
:,i,,:,‘. , ,i. ‘rhe rates paid for the exchange of ISP-bound traffic es of Ihe date 1)s /sP REmand 

Order was published in the F&en! Regkfef. ” The FCC noted that @52(i) applies only 

to agreements arbitrated or approved by state commissions pursuant LO 5252 and has 

no applicalion in the contexi ol an intercarrier compensation reslma set by the FCC 

pursuant La @Ol .20 

I[ is our determinalion from a review of the preceding Ihal the CaCillSiOnS 

reached by Iha FCC in its ISP Remand Order do not suppcrl, and in facl undermine, 

Verizon’s argument that said Order conclusively establishes that intercarrier 

compensation provisions addressing Inlernet-bound lraffic in rhe North Carolina 

~,‘_: GTElhime Warner agreement are not adoptable bek’iuse they are o&id@ of 9251(b)(5) 

s: and, therefore, 5251(c). Verizon conveniently failed to give credence to Ihe FCC’s 

decision to conlhus to allow opt-ins to recipromI compensation prov~sjons in exialing 

agreemenls pursuant to &?52(i). Although there was 3 limitation placed on the 

adoptabili!y of reziprocal compensation rates for Internet-bound rraffic pursuant to 

§252(i). it appears tiat ITC DeltaCorn’s election in this matter met rvilh the ,carsmelers 

established by the FCC in ik JSP Rsmand OnJw for the limited adoption of reciprocal 

compensation fates in existing agreements. 

We also find persuasive the FCC’s threshold determination in its I.SP Remand 

Order that reciprocal compensation provisions are Meed within Ihe realm of matters 

.,.. ., that aG;Y be adopted pursuant to the provisions of 5252(i). We find that the FCC’s 
., . 

determination in that regard supplank Verizon’s position that reciprocal compensation 

Provisions addressing Internet-bound traffic are ou:side the scope of $~sq(~) end 

252(i). 

S25E124 mm. 13 

DEC 17 2001 14:31 7033513676 PQGE. 13 



INFORMAL DOCKET U4320 - ~313 

our concIus,ion immediately above is largely bas@d on the inlerplay beh-m 

9251(c) and @52(i) which was recslgnized by Verizon in iLs pleadings before the 

Commission. core specifically. Verizon astutely noted in iIs Reply lhat !h@ pKWi3iOnS of 

.__. _. intercOnnection agreements dealing with “inferconnection. unbundled access. and 

,.,$ %z;:‘, resale” are “at the heart of the local competii ion policies in 5251(C) of the Ac~.“~’ 
.,w,, ,,. 

‘. .’ 
Veizon also correlly observed in its Application for RXonsideration that by its very 

terms, $252(i) “parallels those matters that are the subject of the tore requirements of 

5257 - - namei~, ‘intarconnedion, service flor resale], or nerwoik element.‘P As 

detailed below, this acknowledged interplay between 5251(c) and $252(i) takes On 

grsa! significance in light of the holdings of the FCC in its /SP Remand Order 

In the context of discussing its deolsion in the ISP Remand Order to allow 

carriers to con!inue to invoke gZ52(l] to opt-in to ‘eXisting interconh&on agreements 

with regard to Ihe rates paid for the exchange ol BP-bound Iraffic. the FCC speolfically 

recognized that its rule implementing 5252(i) requires incumbent local exchange 

‘: 
.: carriers to make avai!able ‘[ildividual infercon~ectian. service. or ne!work clement 
I 

amngemanls” to requesting klecommunicaG3ns carriers,” Although the FCC 

determined !hat such apt-ins with regard to the rates paid for the exchange for Inlernet- 

bound VafTic pursuant to 5252(i) would cease upon the publication of its ISP Remand 

OWer in the Federal Regisfer, il is apparent that up unlil that point the FCC considered 

even the fates paid for ihe exchange of Internet-bound traffic as ‘inJ.erconnection, 

service, or network element arrangements” adoptable pursuant to 8252(i). It further 

appears from Ihe aforementioned discussions of the FCC that reciprocal compensation 

provisions other than tk.ose addressing tie fates for the axchanGe of Internet-bound 

. traffic may be adopted on an ongoing basis pursuant to §252(i;. 
., , i . Since by Verizon’s cwn admission. the core requirements of 5251 (c) and 3252(i) 

“parallel’ each other. it appears that the aforementioned determina!ions of the FCC with 

regard to the right of carriers lo opt-in to rsciprocal compensation provisions pursuant to 

5252(i) fatally undermine Verizon’s argument lhat 0252(i) does not by its terms apply to 

.,.---- 
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matters such as Internet-bound traffic. The fact that the FCC has recognized lha: 

carriers have the right ho opEin to the reciprocal compensation proviSiOn of existing 

interconnec:ion agreements pursuant to §252(i) indicates rhat such matters are indeed 

within the core reqlrirements of 5251(C). It appears that the only 9252(l) opt-in 

exclusion implemented by the FCC’s /SF’ Remand Order-upon its publication in the 

Fe&n/ Regisrer applied to reciprocal compensation &es for lntemel-bound Iraftic. 

Vcrizon’s arguments thst the FCC’s I.9 Remand O&r make it clear that the 5251(c) 

’ rsfa&de In the Merger CGndjliOnS ard 5252(i) preclude the adoplion of reciprocal 

compensation provisions governing Internet-bound rrafiic are thus without merit 

The final &sue raised by Verizon which we address herein concerns the timing of 

tTC DeltaCom’S elec!icn to adopt the disputed provlsions of the North Carot:na 

GTEflime Warner agreement. Veriron’s first argWi’lent as to the~ntimeliness of ITC 

De!taCom’s election is that the conclusions reached by the FCC in its February 26. 

7999, ISP Dec/aralory Rullog precluded such an election. More specilicatly. Veri~n 

contends that since paragraph 32 of the Merger Conditions state that the provisions in 

undertying agreements may not be adopted after the *dale that they are available in :he 
. . . 

.I underlying agreement,’ the FCC’s determlration in its ISP Decladoly Ruling that 
i ^ .., Internet-bound traff% is not subject IO reciprocal compensation under 5251(b)(S) 

precluded ITC DeltaCorn’s adoption of such provisions in the North Carolina GTVTime 

Warner agreement. 

In addresslng this argum6nt. we note that the North Carolina GTGTime Warner 

interc&nection agreement dld not become effective until July 12. 2000. Further, the 

ai;clicsble provIsions of the FCC’s ISP Deckratory R&y WOIC vacakd by the United 

SWeS Court of Appeals for the District of Columbia Circuit on March 24, 2000. lt thus 

cannot be argued that tke FCC’s determination regarding reciprocal compensation 

ProviSiOnS governing IKemet-bound trai% in its ISP Declareto~ RuQng r&e& such 

terms in Ihe North Carolina GTEfiime Warner agreement unavailable for adoption. 
.’ 

Vewon’s second argument with regard to the untimeliness of ITC DeftaCorn’s 

&cfjOn to adapt Ihe Intornelbaund reciprocal compensation provkions of the North 

CJdinJ GTEflime Warner agraement is :hal such an elodbn was pfcqk,ded by the 

SE’ :5 200: ie:4 
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‘i”] FCC’S 19 ,Qmand Order. Mow spccifica!ly, Verizon argues that the FCC concluded 

at footnote 155 of its ISP Rsmand O&r that carriers could no longer uliliza $252(i) to 

opt-in to intercartier compensation mechanisms for BP-bound traffic as of the date its 

1.9 Remand Order was adopted. Verlzon argued that Lhe FCC adopted its ISP 

Remand O&r on April 18. 2001, while DeltaCorn requssred adoption of the North 

Carolina GTE/Time Warner agreement on May 7. 2001. Verizon accordingly argues 

that ITC DeltaCorn’s e:ection was unlimely. 

Our review of the FCC’s JSP Remand Order reveals that the provislon thereof 

cited by Ver;zon could be interpreted in such a manner as to preclude $252(i) opt-ins to 

.,,i 
r&prowl campensations provisions addressing rates far the exchange of lnfernel- 

‘. L bound traflc upon the FCC’s adoption of its ISP Remand Order. That interpretation is. 

however, tvmped by paragraph 82 of the /SP Remand Order which’clearly stales that 

‘as of the date this Order is publIshed in the Fe&m/ Register. carriers may no longer. 

invoke $252(i) to opt-in lo an existing interconnection agreement with regard lo the 

rates paid fgr Ihe exchange of ISP-bound traftic’ (emphasis added). Perhaps more 

importantly. Ihe ordering clause at paragraph 112 of !he ISP Remand Order states that 

the 5252(i) res’tiction adopted by Ihe FCC will become effeclive “immediately upon 

publicalion of this Order in the Fedora/ Register” (emphasis added). The FCC3 iSP 

Remand Order Order was published in the Federal Reglsisr on May 15. 200;, and ITC 

DeltaCorn exercised its $252(i) righk on May 7, 2001. Verizon’s second argument 

regarding the untimeliness of ITC Del:aCom’s eleclion is. therefore. also without merit. 

-For the foregoing reasons, we deny Vefiton’s Applicafion for Reconside,ra!ion in 

all respects. We do, however. advise the paties to track any reciprocal compensation 

paid for the exchange of Internet-bound traffic in Alabama which may result from our 

holding herein. Such tracking will allow for the possibility of a trile up in the event that 

the FCC again modifies its general approach to Internet-bound traffic or interprets the 

applicability of the Merger Conditions It established in a manner inconsistent with its 

findings in its ISP Remand Otier 

.I We alSO note that Verizcn’s August 9, 2001, Reply raised numerous argumenta 

, .. concerning the intemretation and practical appliwlion of !hc ,orovkionr of the Bonn 
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Carolina GTE/Time Warner agreement gOVeming reciprocal compensation for Internet- 

bound traffic. we note in response (0 those arguments that our objective in this cause 

was la determine whether ITC DeltaCorn’s eleclion to acopt The North Carolina 

GTE/Time Warner agreement, including the provisions governing reciprocal 

compensation for the exchange of Internet-bound traffic, were appropriate pursuant to 

the Merger Conditions and the governing provisions of the Tefecommuntcaiions Act. 

.., Having fulfilled that responsibility, we Will not unduly expand this proceeding to matters ., 

lhat’dppear to be beyond its intended purpose. 

1T IS, THEREFORE. ORDERED BY THE COMMISSION, That for the foregoing 

reasons. Verizon South, Inc.‘s App!icalion for Reconsideration of the Com,missk~n’s tiaay 

27.2001. Order in lhis cause is hereby denied. 

IT IS FURTHER ORDEREO. That jurisdiction’in this cause is\Aereby retained for 

the issuance of any further order or orders as may appear lo be just and reasonable in 

the premises. 

IT IS FURTHER ORDERED, That this Order shall be effective as of !he date 

hereof. 

.‘. 
I .  DONE at Montgomery. Alabama. this /qa day of September. 2001. 

AL4BAMA PUBLICSERVICE COMMISSION 
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